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STATE OF NEW YORK

3976

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

January 31, 2019

Introduced by M of A AUBRY -- read once and referred to the Conmmittee
on Ways and Means

AN ACT to anend the tax law, in relation to investnment managenent
services to a partnership or other entity

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (a) of subdivision 6 of section 208 of the tax
law, as anended by section 5 of part T of chapter 59 of the | aws of
2015, is anended to read as foll ows:

(a) (i) The term"investnent inconme" neans inconme, including capital
gains in excess of capital |losses, frominvestnent capital, to the
extent included in conputing entire net incone, less, (A in the

discretion of the conm ssioner, any interest deductions allowable in
computing entire net income which are directly or indirectly attribut-
able to investnment capital or investnent incone, (B) any of capital gain
included in federal taxable incone that has to be re-characterized as
busi ness incone pursuant to paragraph (u) of subdivision nine of this
section; provided, however, that 1in no case shall investnment income
exceed entire net incone. (ii) If the anobunt of interest deductions
subtracted under subparagraph (i) of this paragraph exceeds investnent
i ncone, the excess of such ampunt over investnent income nust be added
back to entire net incone. (iii) If the taxpayer's investment income
determ ned without regard to the interest deductions subtracted under
subparagraph (i) of this paragraph conprises nore than eight percent of
the taxpayer's entire net inconme, investnent income determned wthout
regard to such interest deductions cannot exceed eight percent of the
taxpayer's entire net inconme.

8§ 2. Subparagraph (ix) of paragraph (a) of subdivision 1 of section
210 of the tax law is anended by adding a new clause 8 to read as
fol | ows:

(8) the net operating |oss deduction allowed under section one hundred
seventy-two of the internal revenue code shall for purposes of this
par agraph be deternmined taking into consideration the re-characteriza-
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tion of incone pursuant to paragraph (u) of subdivision nine of section
two hundred eight of this article.

8§ 3. Subdivision 9 of section 208 of the tax law is anmended by addi ng
a new paragraph (u) to read as foll ows:

(u) Special rule for corporate partners performng investnent manage-
nment services. In the case of a taxpayer that is a partner who perforns
i nvest ment nmanagenent services (as defined in subsection (h) of section
six hundred thirty-one of this chapter) for the partnership, the taxpay-
er will not be treated as a partner for purposes of this article with
respect to the anount of the partner's distributive share of incone,
gain, loss and deduction (including any guaranteed paynents) which is in
excess of the anpunt that such distributive share would have been if the
partner had perforned no investnent managenent services. lnstead, such
excess anpunt shall be treated as an anpunt received froma trade or
busi ness carried on by the taxpayer, and notw thstanding any state or
federal lawto the contrary, such excess anpunt shall be characterized
as a paynent for services rendered. For purposes of this paragraph, the
anount of the distributive share that would have been deternined if the
partner perforned no services, shall not be |less than zero.

8 4. Section 210 of the tax law is anmended by addi ng a new subdi vi si on
4 to read as foll ows:

4. Rule for investnent nmanagenent services to a partnership or other
entity. For purposes of subdivision three of this section, the anpunt of
distributive share of partnership incone, gain, |loss or deduction
(including any guaranteed paynents) received as a partner by a corpo-
ration which renders investnent nmanagenent services to a partnership or
other entity, as defined in subsection (h) of section six hundred thir-
ty-one of this chapter, which is in excess of the ampunt that such
distributive share would have been if the partner had perfornmed no
i nvest ment nanagenent services, shall be treated as a business receipt
that arises fromthe performance of services. For purposes of this
subdi vision, the anpunt of the distributive share that would have been
deternined if the partner perforned no services, shall not be less than
Zero.

8 5. Subsection (b) of section 617 of the tax | aw, as anended by chap-
ter 606 of the laws of 1984, is anended to read as foll ows:

(b) Character of itens. Each itemof partnership and S corporation
income, gain, loss, or deduction shall have the sanme character for a
partner or sharehol der under this article as for federal income tax
purposes. Were an item is not characterized for federal income tax
purposes, it shall have the sane character for a partner or sharehol der
as if realized directly fromthe source fromwhich realized by the part-
nership or S corporation or incurred in the sane nanner as incurred by
the partnership or S corporation. See subsections (f) and (g) of
section six hundred thirty-two of this article for special rules for
partners and sharehol ders perform ng investnment nanagenent services.

8§ 6. Subsection (d) of section 631 of the tax |aw, as anmended by chap-
ter 28 of the laws of 1987, is anended to read as foll ows:

(d) Purchase and sale for own account.-- (1) A nonresident, other than
a deal er holding property primarily for sale to custoners in the ordi-
nary course of his or her trade or business, shall not be deened to
carry on a business, trade, profession or occupation in this state sole-
Iy by reason of the purchase and sale of property or the purchase, sale
or witing of stock option contracts, or both, for his or her own
account .
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(2) This subsection shall not apply to a partner or sharehol der
perform ng investnent managenent services as described under subsection
(h) of this section.

§ 7. Section 631 of the tax law is anmended by addi ng a new subsection
(h) to read as follows:

(h) I nvestnment managenent services. (1) For purposes of this section,
the term"invest nent managenent services" to a partnership, S corpo-
ration or other entity neans providing a substantial quantity of any of
the followi ng services to the partnership, S corporation or other enti-
ty:

(i) advising the partnership, S corporation, or entity as to the
advisability of investing in, purchasing, or selling any specified
asset, or

(ii) managing, acquiring, or disposing of any specified asset, or

iii) arranging financing with respect to acquiring specified assets
or

(iv) any activity in support of any service described in subparagraphs
(i) through (iii) of this paragraph.

(2) For purposes of this subsection, the term"specified asset" neans
securities (as defined in section four hundred seventy-five (c)(2) of
the internal revenue code without regard to the |ast sentence thereof),
real estate held for rental or investnent., interests in partnerships,
commodities (as defined in section four hundred seventy-five (e)(2) of
the internal revenue code), or options or derivative contracts with
respect to any of the foregoing.

(3) A partner or shareholder will not be deened to be providing
i nvest ment nanagenent services under this subsection if at |east eighty
percent of the average fair nmarket value of the specified assets of the
partnership., S corporation or other entity during the taxable year
consist of real estate.

§ 8. Section 632 of the tax law is anended by adding two new
subsections (f) and (g) to read as foll ows:

(f) Special rule for partners perform ng investnent managenent
services. In the case of a partner who perforns investnment nanagenent
services for the partnership, the partner will not be treated as a part-
ner for purposes of this article with respect to the anount of the part-
ner's distributive share of incone, gain, |oss and deduction (including
any guaranteed paynents) which is in excess of the anpunt such distribu-
tive share would have been if the partner had perfornmed no invest nent
managenent services. Instead, such excess anmount shall be treated as an
anount received froma trade, business, profession or occupation carried
on in the partner's own capacity for purposes of this article. Notwith-
standing any state or federal lawto the contrary, such excess anount
shall be characterized as a paynent for services rendered for purposes
of this article, and for purposes of section six hundred thirty-one of
this article shall be allocated in accordance with the rules and regu-
|l ations applicable to:

(1) individuals rendering personal services in the case of an individ-
ual partner, or

(2) a business carried on in New York in the case of a partner that is
a partnership, estate or trust, or

(3) a corporation under article nine-A of this chapter in the case of
a partner that is an S corporation.

For purposes of this subsection, the anmount of the distributive share

that woul d have been determined if the partner perfornmed no services,
shall not be less than zero.
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(g) Special rule for shareholders performng investnent nmanagenent
services. In the case of a sharehol der who perfornms investnent manage-
nment services for the S corporation, the shareholder will not be treated
as a shareholder for purposes of this article with respect to the anpunt
of the shareholder's pro rata share of incone, gain, |oss and deduction
which is in excess of the anpbunt such pro rata share would have been if
the sharehol der had perfornmed no investnent nmanagenent services.

I nst ead, such excess anpunt shall be treated as an anpbunt received from
a trade, business, profession or occupation carried on in the sharehol d-
er's own capacity for purposes of this article. Notw thstanding any
state or federal lawto the contrary, such excess ampunt shall be char-
acterized as a paynent for services rendered for purposes of this arti-
cle, and for purposes of section six hundred thirty-one of this article
shall be allocated in accordance with the rules and regulations applica-
ble to:

(1) individuals rendering personal services in the case of an individ-
ual sharehol der, or

(2) a business carried on in New York in the case of a sharehol der
that is an estate or trust.

For purposes of this subsection, the ambunt of the pro rata share that
woul d have been determined if the sharehol der perforned no services,
shall not be |less than zero.

§ 9. For taxable years beginning on or after January 1, 2019 and
before January 1, 2020, (i) no addition to tax under subsection (c) of
section 685 or subsection (c) of section 1085 of the tax law shall be
i nposed with respect to any underpaynent attributable to the amendnents
made by this act of any estinmated taxes that are required to be paid
prior to the effective date of this act, provided that the taxpayer
timely made those paynents; and (ii) the required installment of esti-
mat ed tax described in clause (ii) of subparagraph (B) of paragraph 3 of
subsection (c) of section 685 of the tax law, and the exception to addi -
tion for underpaynent of estinmated tax described in paragraph 1 or 2 of
subsection (d) of section 1085 of the tax law, in relation to the
preceding year's return, shall be calculated as if the anmendnents nade
by this act had been in effect for that entire preceding year.

8§ 10. Incone from investnment managenent services as defined in
subsection (h) of section 631 of the tax | aw shall be subject to a 19%
"carried interest fairness fee" payable to the state of New York until
such tine as the conm ssioner of taxation and finance has notified the
legislative bill drafting comm ssion that the United States Congress has
passed and the President of the United States has signed |egislation
having an identical effect wth this act applicable to such income
earned in all of the states and territories.

8§ 11. This act shall take effect upon enactrment into | aw by the states
of Connecticut, New Jersey and Massachusetts of legislation having an
identical effect wth this act, but if the states of Connecticut, New
Jersey and Massachusetts shall have already enacted such legislation
this act shall take effect imediately; provided that the comm ssioner
of taxation and finance shall notify the Ilegislative bill drafting
comm ssion upon the enactnment of such legislation by the states of
Connecti cut, New Jersey and Massachusetts in order that such comi ssion
may rmaintain an accurate and tinely effective data base of the official
text of the laws of the state of New York in furtherance of effectuating
the provisions of section 44 of the legislative | aw and section 70-b of
the public officers | aw.




